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At NAELA, we educate, inspire, 
serve, and provide community to 
attorneys with elder and special 
needs law practices.

How? Through a national network 
of legal professionals - people who 
are committed to delivering 
holistic, person-centered legal 
services for older adults and 
people with disabilities.

AFTER WE TALK… 

 You’ll learn the latest news on federal legislative and 
regulatory initiatives that may affect your practice

 The Good and Not-So-Good of the Consolidated 
Appropriations ACT (2023), including: Money 
Follows the Person, the ABLE Act adjustments; 
and Secure 2.0 

 New Final Rule on Income Requirements under 
HUD’s Housing Opportunity Through 
Modernization Act (HOTMA) Program

 You’ll discover new trends in aging and disability that 
may impact your practice in the next decade and how 
NAELA can help you stay connected



National Trends 
and Perspectives
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Key Elder Law Numbers 2022/2023
• SSI and Spousal Impoverishment Standards 

https://www.medicaid.gov/federal-policy-guidance/downloads/ssi-spousal-cib-01-2023-508.pdf

• SSI in PA (SSI and State Supplement)                                                    
https://www.ssa.gov/pubs/EN-05-11150.pdf

• Medicare Premiums, Deductibles and Adjustments  
https://www.cms.gov/newsroom/fact-sheets/2023-medicare-parts-b-premiums-and-deductibles-
2023-medicare-part-d-income-related-monthly

• Veterans Pension Rate Tables                
https://www.va.gov/pension/veterans-pension-rates/

• Medicaid and other Health Programs 
https://www.phlp.org/uploads/attachments/ckyvsqk2apaxwtru8zjpfmek3-2022-monthly-
income-and-resource-limits-for-medicaid-and-other-health-programs.pdf

https://www.medicaid.gov/federal-policy-guidance/downloads/ssi-spousal-cib-01-2023-508.pdf
https://www.ssa.gov/pubs/EN-05-11150.pdf
https://www.cms.gov/newsroom/fact-sheets/2023-medicare-parts-b-premiums-and-deductibles-2023-medicare-part-d-income-related-monthly
https://www.cms.gov/newsroom/fact-sheets/2023-medicare-parts-b-premiums-and-deductibles-2023-medicare-part-d-income-related-monthly
https://www.va.gov/pension/veterans-pension-rates/
https://www.phlp.org/uploads/attachments/ckyvsqk2apaxwtru8zjpfmek3-2022-monthly-income-and-resource-limits-for-medicaid-and-other-health-programs.pdf
https://www.phlp.org/uploads/attachments/ckyvsqk2apaxwtru8zjpfmek3-2022-monthly-income-and-resource-limits-for-medicaid-and-other-health-programs.pdf


Maintenance of 
Effort Provisions 
During COVID-
19 Public Health 
Emergency

March 18, 2020, the Families First Coronavirus 
Response Act
◦ 6.2% increase in federal matching funds 
◦ contingent on five conditions – one of which being that States 

must apply Medicaid eligibility standards, methodologies, and 
procedures that are not more restrictive than those in effect on 
January 1,2020

December 29, 2022, Consolidated Appropriations 
Act amended the conditions states must meet 
beginning April 1, 2023, gradually phasing down 
enhanced funding until December 31, 2023:
◦ CMS letter dated January 27, 2023, outlining unwinding of the 

continuous enrollment period. 

When the PHE ends, an estimated 15 million 
Medicaid beneficiaries could lose coverage



CMS Interim Final Rule 

On November 2, 2020, CMS published new interim Final Rule in 
which it reinterpreted the Maintenance of Effort (MOE) to allow 
states to: 
• decrease benefits 
• increase cost-sharing,
• in some cases, terminate enrollment for people considered not “validly 

enrolled” or change eligibility groups while still receiving increased 
federal matching funds. 



Continuous Coverage During the PHE
Continuous coverage must be provided through to the last day of the month the 
PHE ends.
Continuous coverage must be provided to:
◦ Individuals who were enrolled when FFCRA was enacted, and
◦ Individuals who enrolled after enactment of FFCRA through to the end of the PHE.

Exceptions:
◦ Voluntary termination
◦ Change in state of residence
◦ No longer functionally eligible
◦ On waiver and refuse functional assessment
◦ Not validly enrolled
◦ Uncompensated transfers 



Who is Not
Validly 
Enrolled?

State Agency Error: Medicaid recipient received an 
incorrect eligibility determination, due to state agency 
error. (An incorrect application of intended law or policy, 
etc.)

Verified Fraud: Medicaid recipient received an incorrect 
eligibility determination due to beneficiary fraud 
evidenced by an actual fraud conviction or a formal 
finding of beneficiary abuse (42 CFR 455.15/16).

Presumptive Eligibility: Medicaid recipient received 
services during a period of presumptive eligibility (42 
CFR Subpart L), but no actual eligibility determination 
was made by the state agency.



Excess Resources During the PHE

Enrolled individual is over the 
resource limit during the PHE 

(examples: sale of home, 
inheritance)

• Individual cannot be 
terminated due to excess 
resources during the PHE

Individual remains over the 
resource limit at the end of 

the PHE

• Individual cannot be 
terminated until after a full 
redetermination pursuant 
to 42 C.F.R. § 435.916

Individual is below the 
resource limit at the end of 

the PHE

• States may not seek 
recoupment for benefits 
paid during the time the 
individual was ineligible 



Preparing for the End of the PHE

April 1, 2023



Medicaid Enrollments During PHE
According to the Pennsylvania Health Law Project:
◦ Medicaid enrollment is up nearly 760,000 (27%)
◦ More than 1 million on Medicaid in PA due to PHE

◦ Approximately 535,000 with information indicating no longer eligible
◦ 1815 Nursing Facility
◦ 3906 Waiver

◦ Approximately 492,000 with overdue renewals
◦ 7842 Nursing Facility
◦ 18,340 Waiver



Redeterminations
States may not terminate coverage for individuals determined ineligible, but not 
terminated, during the PHE, until after a full redetermination.

States must develop a plan for redeterminations.

States will have 12 months to initiate renewals and 14 months to complete renewals.

The unwinding period must begin no later than the first day of the month following 
the end of PHE.



Fair Hearing Rights are Federally Required

42 CFR Subpart E (431.200-431.250)

State must send out a 10 day notice (or 5 day notice if probable fraud).

If beneficiary requests a hearing before the date of action, the agency may not terminate or reduce 
services until a decision is rendered unless:

•It is determined at the hearing that the sole issue is one of Federal or State law or policy; and
•The agency promptly informs the beneficiary in writing that the adverse action is to be taken pending the hearing decision.

If the agency’s action is sustained by the decision, recovery procedures can be made to recoup the 
costs of services furnished during the pendency of the hearing decision.



PHE Unwinding Resources
•Public Health Emergency Declarations

• https://www.phe.gov/emergency/news/healthactions/phe/Pages/default.aspx
◦ https://www.phe.gov/Preparedness/legal/Pages/phe-qa.aspx

•CMS Unwinding and Returning to Regular Operations Webpage
• https://www.medicaid.gov/resources-for-states/coronavirus-disease-2019-covid-19/unwinding-and-returning-regular-

operations-after-covid-19/index.html

•CMS Waiver Approvals 
• https://www.medicaid.gov/covid-19-phe-unwinding-section-1902e14a-waiver-approvals/index.html

•CMS letter to state officials
• https://www.medicaid.gov/federal-policy-guidance/downloads/sho23002.pdf

•PA DHS Operations Memorandum updated June 6, 2022
• http://services.dpw.state.pa.us/oimpolicymanuals/ltc/Long-Term_Care_Handbook.htm

•DHS PHE Renewals Website
• https://www.dhs.pa.gov/PHE/Pages/default.aspx

https://www.phe.gov/emergency/news/healthactions/phe/Pages/default.aspx
https://www.phe.gov/Preparedness/legal/Pages/phe-qa.aspx
https://www.medicaid.gov/resources-for-states/coronavirus-disease-2019-covid-19/unwinding-and-returning-regular-operations-after-covid-19/index.html
https://www.medicaid.gov/resources-for-states/coronavirus-disease-2019-covid-19/unwinding-and-returning-regular-operations-after-covid-19/index.html
https://www.medicaid.gov/covid-19-phe-unwinding-section-1902e14a-waiver-approvals/index.html
https://www.medicaid.gov/federal-policy-guidance/downloads/sho23002.pdf
http://services.dpw.state.pa.us/oimpolicymanuals/ltc/Long-Term_Care_Handbook.htm
https://www.dhs.pa.gov/PHE/Pages/default.aspx


SECURE Act 
Proposed 
Regulations

SECURE Act provisions effective January 1, 2020

Proposed regulations not published until February 23, 2022. 
Per Notice 2022-53, will not be effective until 2023 
distributions at the earliest. 

For 2021 and 2022, preamble to the proposed regulations 
states that taxpayers must apply the existing regulations and 
exercise a “reasonable, good faith interpretation”. Notice 
2022-53 states that if a taxpayer fails to take an RMD in 2021 
or 2022, the IRS will not assert that an excise tax is due.



First tier: “Any beneficiary who could receive amounts in the trust representing 
the employee’s interest in the plan that are neither contingent upon, nor delayed 
until, the death of another trust beneficiary...” Prop. Reg. § 1.401(a)(9)-
4(f)(3)(i)(A).
Second tier: a beneficiary “that could receive amounts in the trust representing 
the employee’s interest in the plan that were not distributed to the beneficiaries 
described in paragraph (f) (3)(i)(A) of this section,” i.e., the first-tier beneficiaries.
Third-tier: a beneficiary “who could receive amounts from the trust that 
represent the employee’s interest in the plan solely because of the death of 
another beneficiary described in paragraph (f)(3)(i)(B) of this section. i.e., only 
after the death of a second-tier beneficiary.

Three Tier System for Trust Beneficiaries



Calculating RMDs for Trusts

General

First tier beneficiaries 
ALWAYS count.  Third 
tier beneficiaries NEVER 
count.

Conduit

For a conduit trust, first 
tier beneficiaries are 
the ONLY ones that 
count—second tier 
beneficiaries do not 
count. 

Accumulation

For an accumulation 
trust, first AND second 
tier beneficiaries count.  



Questions 
Answered by 
Proposed Regs

Question Answer
Whether the life expectancies 
of second tier beneficiaries 
must be considered in 
calculating RMDs for first tier 
beneficiary of an accumulation 
SNT? 

For an EDB, only look at first 
tier one beneficiary’s life 
expectancy if second tier 
beneficiaries are designated 
beneficiaries. 

Whether having a charity as 
second tier beneficiary of an 
accumulation SNT results in 
application of the 5-year rule?

Yes, per the proposed regs, 
but we now have SECURE 2.0!



Special Needs 
Trust 
Improvement 
Act 

Included in the 
Consolidated 
Appropriations Act of 2023

Preserves lifetime stretch 
for SNTs with second tier 
charitable beneficiaries 



SECURE Act 2.0
•The age to start taking RMDs increases to age 73 in 2023 and to 75 in 2033.

•The penalty for failing to take an RMD will decrease to 25% of the RMD amount, 
from 50% currently, and 10% if corrected in a timely manner for IRAs.

•Starting in 2024, RMDs will no longer be required from Roth accounts in 
employer retirement plans.

•Catch-up contributions will increase in 2025 for 401(k), 403(b), governmental 
plans, and IRA account holders.

•Defined contribution retirement plans will be able to add an emergency savings 
account associated with a Roth account.



ABLE Age Adjustment

Included in the 
Consolidated 

Appropriations Act of 
2023

This bill increases from 26 
to 46 the age threshold 

for tax-favored ABLE 
(Achieving a Better Life 
Experience) accounts. 



Supreme Court’s Medicaid Decision in 
Gallardo v. Marstiller (June 6, 2022) & the 
Future of Personal Injury Litigation

Before 
Gallardo • Past medical expenses only

After 
Gallardo

• Past medical expenses AND 
future medical expenses



HOUSING OPPORTUNITY THROUGH 
MODERNIZATION ACT (HOTMA) 
• July 29, 2016, the Housing Opportunity through Modernization Act of 2016

(HOTMA) was signed into law

• On September 17, 2019, HUD issued a proposed rule to implement Sections 
102, 103, and 104 of HOTMA

• Final rule was published in the Federal Register on February 14, 2023. -
https://www.hud.gov/program_offices/housing/mfh/hotma

• The effective date of the HOTMA provisions will be January 1, 2024. 

https://www.congress.gov/114/plaws/publ201/PLAW-114publ201.pdf
https://www.govinfo.gov/content/pkg/FR-2019-09-17/pdf/2019-19774.pdf
https://www.hud.gov/program_offices/housing/mfh/hotma


• Better Care Better Jobs – HCBS law
• HCBS Access Act
• Farm Bill SNAP & congregate meals (e.g., Meals on 

Wheels) provisions
• “Third leg of the stool” (Medicaid) education to 118th

Congress
• Administration unified agenda – new rules affecting 

Medicaid, Social Security, and other programs
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Other Issues “Top of Mind”



TRENDWATCH
What’s on the horizon for the profession?
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INTERGENERATIONAL 
HOUSEHOLDS
A Growing Number of 
Families Live Together

Source: Joseph Farris, The New Yorker Collection, 
The Cartoon Bank. Originally published December 
2, 1974; licensed to NAELA for one-year 
PowerPoint Use on May 2, 2022. 
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INTERGENERATIONAL 
HOUSEHOLDS
Multigenerational 
Households on the Rise

Source: D’Vera Cohn, Juliana Horowitz, and Tanya Arditi, Pew Research Center, 
March 2022, “Financial Issues Top the List of Reasons U.S. Adults Live in 
Multigenerational Homes.” Article and report at 
https://www.pewresearch.org/social-trends/2022/03/24/financial-issues-top-the-
list-of-reasons-u-s-adults-live-in-multigenerational-homes/. 

https://www.pewresearch.org/social-trends/2022/03/24/financial-issues-top-the-list-of-reasons-u-s-adults-live-in-multigenerational-homes/
https://www.pewresearch.org/social-trends/2022/03/24/financial-issues-top-the-list-of-reasons-u-s-adults-live-in-multigenerational-homes/
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INTERGENERATIONAL 
HOUSEHOLDS
Practical and Emotional 
Factors Influence 
Housing

Source: D’Vera Cohn, Juliana Horowitz, and Tanya Arditi, Pew Research Center, 
March 2022, “Financial Issues Top the List of Reasons U.S. Adults Live in 
Multigenerational Homes.” Article and report at 
https://www.pewresearch.org/social-trends/2022/03/24/financial-issues-top-the-
list-of-reasons-u-s-adults-live-in-multigenerational-homes/. 

https://www.pewresearch.org/social-trends/2022/03/24/financial-issues-top-the-list-of-reasons-u-s-adults-live-in-multigenerational-homes/
https://www.pewresearch.org/social-trends/2022/03/24/financial-issues-top-the-list-of-reasons-u-s-adults-live-in-multigenerational-homes/
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TECH ON THE RISE
Older Adults are 
Increasingly 
Comfortable with 
Technology and 
Social Media

Source: Michelle Faverio, Pew Research Center, 
January 2022, “Share of those 65 and older who are 
tech users has grown in the past decade.” Article at 
https://www.pewresearch.org/fact-
tank/2022/01/13/share-of-those-65-and-older-who-
are-tech-users-has-grown-in-the-past-decade/. 

https://www.pewresearch.org/fact-tank/2022/01/13/share-of-those-65-and-older-who-are-tech-users-has-grown-in-the-past-decade/
https://www.pewresearch.org/fact-tank/2022/01/13/share-of-those-65-and-older-who-are-tech-users-has-grown-in-the-past-decade/
https://www.pewresearch.org/fact-tank/2022/01/13/share-of-those-65-and-older-who-are-tech-users-has-grown-in-the-past-decade/
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TECH ON THE RISE
“Word of Mouth” 
in the Digital Age 
Means Online 
Reviews & 
Directories

Source: Celia Colista, Martindale – Avvo, January 2020, “How Do Clients Research and 
Find Their Attorneys?” at https://www.martindale-avvo.com/blog/how-do-clients-
research-and-find-their-attorneys/, citing Hiring an Attorney 2019: Legal Consumer 
Choices; Client Expectations, https://www.martindale-avvo.com/blog/hiring-an-attorney-
2019-legal-consumer-choices-client-expectations/

In a survey of 6,300 consumers: 

 Nearly half (46.5%) found an attorney through 
online review sites such as Yelp, Avvo.com, 
Lawyers.com, Google, and other similar sites (46.5%) 

 While many clients start with personal referrals, the 
referrals are followed by online research 

 More than a third (36%) used attorney websites to 
contact a lawyer, versus less than 10% who used 
print advertising and less than 5% who relied on TV 
or radio ads

 Less than half hired the recommended attorney, 
suggesting that online marketing and reviews are a 
key part of the decision-making

https://www.martindale-avvo.com/blog/how-do-clients-research-and-find-their-attorneys/
https://www.martindale-avvo.com/blog/how-do-clients-research-and-find-their-attorneys/
https://www.martindale-avvo.com/blog/hiring-an-attorney-2019-legal-consumer-choices-client-expectations/
https://www.martindale-avvo.com/blog/hiring-an-attorney-2019-legal-consumer-choices-client-expectations/
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COST OF CARE
Health Care 
Spending Keeps 
Growing

Source: Peterson Center on Healthcare – Kaiser 
Family Foundation, Peterson-KFF Health System 
Tracker, Emma Wagner, Jared Ortaliza, and Cynthia 
Cox, “How Does Health Spending in the U.S. 
Compare to Other Countries?” January 2022, at 
https://www.healthsystemtracker.org/chart-
collection/health-spending-u-s-compare-countries-
2/ ; see also CMS, National Health Expenditure Data 
– NHE Fact Sheet, 2020, available at 
https://www.cms.gov/Research-Statistics-Data-and-
Systems/Statistics-Trends-and-
Reports/NationalHealthExpendData/NHE-Fact-Sheet

https://www.healthsystemtracker.org/chart-collection/health-spending-u-s-compare-countries-2/
https://www.healthsystemtracker.org/chart-collection/health-spending-u-s-compare-countries-2/
https://www.healthsystemtracker.org/chart-collection/health-spending-u-s-compare-countries-2/
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NHE-Fact-Sheet
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NHE-Fact-Sheet
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NHE-Fact-Sheet
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COST OF CARE
Fear About Rising 
Cost of Care 
Drives Policies 
like Estate 
Recovery

Source: MACPAC, Chapter 3, March 2021 Report to 
Congress on Medicaid and CHIP, available at 
https://www.macpac.gov/publication/march-2021-
report-to-congress-on-medicaid-and-chip/

https://www.macpac.gov/publication/march-2021-report-to-congress-on-medicaid-and-chip/
https://www.macpac.gov/publication/march-2021-report-to-congress-on-medicaid-and-chip/
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COST OF CARE
NAELA Tracks Policy Trends 
to Identify, and Advances, 
Win-Win Solutions for 
Attorneys and Their Clients

Through national coalitions, NAELA has 
crafted issue briefs and lobbied on 
expanding access to Medicaid and home-
and community-based services

Source: April 2021 Issue Brief, available at Issue 
Brief on Medicaid Estate Recovery (naela.org)

https://www.naela.org/Web/Web/About_Tab/Advocacy_and_Foundation/Advocacy/Updates/2021/April_2021/MedicaidIssueBrief.aspx
https://www.naela.org/Web/Web/About_Tab/Advocacy_and_Foundation/Advocacy/Updates/2021/April_2021/MedicaidIssueBrief.aspx
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WHY GET ENGAGED?

Benefits of 
National 
NAELA 

 National Peer-to-Peer Learning Network through a 
network of more than 4,000 collegial peers

 Real-Time Guidance on Common Elder and 
Disability Law Issues, such as Lady Bird Trusts, 
Estate Recovery, Pooled Trusts, and other issues

 Time-Saving Resources, such as articles, briefs, and 
other tools to provide information at a glance

 Legal Information and Education, to help you learn 
the latest trend in the law

 Regulatory and Legislative Advocacy, to shape the 
laws that impact your clients and practice

 Engagement with National Policymakers on key 
issues, such as the ending of the Public Health 
Emergency and other issues facing your clients
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TIME-SAVING RESOURCES
Mapping Trends in 
Medicaid Across States

NAELA Publications allow for information 
sharing on topics such as trends in 
Medicaid, such as a NY NAELA Article which 
evaluated Medicaid rules in all 50 states, 
including which states currently allow pooled 
trusts for older adults

Available at 
https://www.naela.org/NewsJournalOnline/OnlineNewsArticles/NNOnline2021/
OnlineOct2021/202150State.aspx
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2023 PRIORITIES

New 
Website

New 
Strategic Plan

Renewed
Member Value

Chapter 
Partnerships
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THIS SPRING
NEW NAELA WEBSITE 

The new design aims to: 

• Improve usability for consumers, 
members, and prospective members

• Highlight the “Find a Lawyer” function 
and increase traffics/referrals to 
members

• Amplify thought-leadership such as 
articles and presentations 

• Encourage more event participation
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UP AHEAD: 
NEW NATIONAL WEBSITE 
& CHAPTER TEMPLATES

In addition to the national 
NAELA refresh, NAELA is 
piloting a website refresh 
for state chapters.

The goal is to implement 
common branding across 
chapters so that the NAELA 
brand – and the lawyers 
associated with NAELA –
becomes more prominent. 



HOPE TO SEE YOU THERE! Register at 
https://www.naela.org/Annual_Conference/
Default.aspx
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https://www.naela.org/Annual_Conference/Default.aspx
https://www.naela.org/Annual_Conference/Default.aspx
https://www.naela.org/Annual_Conference/Default.aspx


Thank You

Get Engaged With NAELA!

naela.org

facebook.com/NAELA.org

linkedin.com/company/national-
academy-of-elder-law-attorneys/

40

http://www.naela.org/
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