
BEST PRACTICES TO AVOID MALPRACTICE IN ELDER LAW 

1. Identify Your Client.  Know from the outset who you represent and, more importantly, 

who you do not represent.  Identify your client clearly in your engagement agreement. 

2. Analyze Conflicts.  Analyze at the beginning whether you have any conflict of interest in 

accepting the engagement or any potential conflict of interest.  Repeat this analysis 

throughout the representation as circumstances change.  Know when a conflict can be 

waived, with informed consent, and when a conflict is non-waivable.   

3. Assess Competence.  Evaluate whether your client is competent to engage you.  Is a 

cognitive assessment needed?  Is your client your primary contact or is a family member 

driving the engagement? 

4. Identify the Scope of Your Representation.  Identify what the client is asking you to do 

and what you are willing and competent to do for the client.  Explain the scope to your 

client and include it in your engagement agreement.  Be cautious throughout the 

representation not to accidentally expand the scope. 

5. Prepare an Engagement Agreement.  Prepare an engagement agreement for every 

representation, and make sure the client signs the agreement.  

6. Calendar.  Use a central calendaring system to ensure deadlines are regularly tracked 

and met.   

7. Gut Check the Information Provided by Your Client.  Attorneys are permitted to 

reasonably rely on information provided by their clients.  If something does not sound 

reasonable to you, dig deeper. 

8. Supervise Non-Lawyers.  Understand your obligations to supervise non-lawyers 

working on your file.  Relatedly, supervise subordinate attorneys as well.  

9. Communicate Regularly with Your Clients.  An informed client is more likely to be a 

happy client.  Ensure your clients know you are diligently working on their matter and 

keeping them up to date on relevant developments. 

10. Know What to Do if Something Goes Wrong.  If you become aware that you have 

made a mistake or your client is unhappy, know the appropriate steps to take: 

a. Analyze whether this issue creates a conflict of interest with continuing to 

represent your client.  If a conflict has arisen, take steps to withdraw from the 

representation. 

b. Analyze whether you can do anything to correct the issue or mitigate the harm to 

your client.  This analysis must take into account any conflict of interest. 

c. Know when to put your carrier on notice of any claim or potential claim. 

d. Engage an attorney to protect your interest as soon as reasonably possible. 

e. Be upfront and honest with your client regarding the issue. 

 


