
MALPRACTICE AVOIDANCE HYPOTHETICAL  

Auntie M., a woman in a secured area of a nursing facility, is suffering from 

cognitive impairment. She is 83 years old. She has no children, her parents are 

deceased, and she was never married. Auntie M.’s only family are her nephew, 

John Boy, and her two nieces, Cindy and Mindy.  

John Boy contacts Attorney Z. John Boy tells Attorney Z that he needs planning for 

Auntie M. so the nursing home does not take all her money. Attorney Z visits 

Auntie M. in the facility. He does not talk to her doctors or ask anyone about her 

condition. He prints out his form power of attorney and gives it to John Boy. John 

Boy returns to Attorney Z’s office the with a signed POA and then executes an 

engagement letter.  

John Boy pays Attorney Z a $20,000.00 non-refundable retainer. Attorney Z and 

John Boy liquidate all of Auntie M.’s estate, including a large IRA ($600,000.00). 

John Boy applies for Medicaid to pay for Auntie M.’s care in the facility. He gives 

himself a large gift ($200,000.00) and purchases a DRA compliant annuity 

($200,000.00) and pays income taxes due to the IRA ($200,000.00).  

Auntie M. died two weeks after the gifting was completed and the annuity was 

purchased. Cindy and Mindy come to your office with Auntie M.’s will (which was 

done three years prior to her admission to the facility). Cindy and Mindy were 

named as co-executors. John Boy, Cindy, and Mindy were all to equally share in 

Auntie M.’s estate. Cindy and Mindy said they confronted John Boy about Auntie 

M.’s estate and he said “I told Attorney Z that you were the co-executors of 

Auntie M’s will and he said don’t worry about it. We only need a power of 

attorney.” 

When Attorney Z visited with Auntie M, she was suffering from end stage 

Alzheimer's disease as well as lung cancer. Attorney Z has practiced law for 20 

years in a small firm with two other attorneys. The contingent beneficiaries of the 

DRA compliant annuity after the DHS are John Boy and the non-profit “Elder Law 

Project” where Attorney Z occasionally volunteers his time and sits on the Board 

of Directors. 


